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UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

THE ASSOCIATION OF AMERICAN
PHY SICIANS & SURGEONS, INC.,
Plaintiff,
V.
THE TEXAS MEDICAL BOARD, et al.,
Defendants.

Civil Action

No. 1:08-cv-675-LY

N N N N N N N N

DECLARATION OF ANDREW L. SCHLAFLY IN SUPPORT OF
PLAINTIFF'SMOTION TO COMPEL DEFENDANT TEXASMEDICAL
BOARD TO COMPLY WITH PLAINTIFF SFIRST REQUEST FOR
PRODUCTION OF DOCUMENTSAND THINGS

I, Andrew Schlafly, hereby declare and state as follows:

1 | am over the age of 18, and | reside in Chester Township, New Jersey.

2. | am an attorney representing Plaintiff The Association of American Physicians &
Surgeons, Inc., in the above-captioned action.

3. Attached as Exhibit A is a true copy of the Defendants the Texas Medical Board,
et a., Objections and Responses to Plaintiff’s First Request for Production of Documents and
Things, which is the subject of the accompanying Motion to Compel by Plaintiff.

4, Attached as Exhibit B is a true copy of the contents of the letter written by
Norman J. Dozier, M.D. to Texas State Senator Kyle Janek dated October 30, 2007, as it was
publicly released (and publicly viewable as of September 22, 2008) at:

http://www.txppr.org/newsletter.cfm?Newsletter| D=28& Categoryl D=0 .

5. Attached as Exhibit C isatrue copy of the contents of the letter written by Daniel
Munton, M.D. to Texas Governor Rick Perry, as it was publicly released (and publicly viewable

as of September 22, 2008) at: http://txppr.comVeditorial.cfm?Editoriall D=27& Categoryl D=0 .



http://www.txppr.org/newsletter.cfm?NewsletterID=28&CategoryID=0
http://txppr.com/editorial.cfm?EditorialID=27&CategoryID=0
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EXHIBIT A
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EXHIBIT B
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EXHIBIT C
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Dear Governor Perry,

My name is Dr. Dan Munton, | am the former partner of Roberta Kalafut D.O. and
her husband Ed Brandecker M.D. | voluntarily for ethical reasons resigned from
their practice in 2004. 1 left Abileneto serve out a contractual non compete. Upon
hearing of my planned return to Abilene, Ed Brandecker sent me a threatening
letter stating that if | had stayed away they would have "let bygones be bygones”. |
shortly thereafter received my first of two "anonymous” complaints from the Texas
Medical Board where Roberta sits as President. Then Vince Viola, my physician
assistant, who previously worked for them, was a so turned into the board
"anonymously”. | don't feel thiswas al just coincidence. It has cost me countless
hours and thousands of dollars to defend myself from these fraudulent

complaints.

It is very concerning to now hear that after first denying, then admitting her
husband has turned in physicians anonymously to the Medical Board with her
knowledge. | think this is an extreme abuse of power. | am asking you to ask for
her resignation. From the hearings you can now see the countless united
physicians across Texas that would agree with this position.

Sincerely,
Dan Munton M.D.
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EXHIBIT D
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Texas Legidative Hearing, Subcommittee on Regulatory,
in Oversight of the Texas Medical Board (TMB)
October 23, 2007
(Draft 12/14/07, all rights reserved to make any corrections against the audio)

Chairman: ... (inaudible) ... Subcommittee on Regulatory will now come to order
and will the clerk please call theroll?

Clerk: Brown?
Brown: Here.
Clerk: Menendez?

Menendez: Here.

Clerk: Taylor? Darby?
Darby: Here.

Clerk: Lucio?

Lucio: Here.

Chairman: Thereisaquorum. I'd like to introduce some of our special guests today .
Chairman Don Dauvis, chair of the health and human services
subcommittee of appropriation. It's good to have you here. Chairman Bill
Callegari, Chairman of the regulatory, good to have you here. Corbin Van
Arsdale, good to have you. [Inaudible, audio issues.] Debbie Riddle
(inaudible)

Chairman: L et the record show that Representative Taylor ishere. And we just got a
call folks from one of the golf courses wondering where all of their
doctorswere today. [Laughter] Thereisan overflow room right across
the hall if any of you would liketo sit out. Members, this subcommitteeis
meeting today to discuss fiscal matters relating to the Texas Medical
Board. Let me begin by thanking everyone for being here today. Thank
you to the members of the Texas Medica Board and their staff for their
attendance. We appreciate your service to the citizens of this state. Thank
you to the members of the public for your participation today.

As chairman of this subcommittee | take my oversight role very serioudly.
And to ensure the prudent use of funds of state agenciesit is necessary for
usto stay informed of agency operations. Thisis the purpose of this
hearing today members. Aside from contingency appropriations and
appropriations in the system benefit fund, the Texas Medicd Board
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Robinson:;

Van Arsdale;

Robinson:

Van Arsdale;

Kalafut:

Van Arsdale;

Kalafut:

Van Arsdale;

Kalafut:

Van Arsdale;

Kalafut:

Van Arsdale;

Kalafut:

Van Arsdale;

Kalafut:
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Inal honesty | would like to point out that even if that were the case it
would be statutorily confidential and she would not be ableto say it orally
in this hearing and we would have to get...

[Inaudible 94:38]. I'm not asking for who — I’'m not asking you for who
filed it. I'masking you if someone’'saware. | don't think that’s affected
by confidentiality.

Sure. I'mjust clarifying in case you were seeking out names.

Do you know of any — Dr. Kalafut, do you know of any board member or
board member’ s family member that’s filed an anonymous complaint
against physicians?

| do not.

Tl me about Mr. Miller, Dr. Miller | guess. When did he go off the
board?

Dr. Miller went off the board, don’t quote me exactly, but | think in
August...

August, that’s enough. What was his position?

He was a board member but he was also Chairman of Licensure at that
time...

Okay.

...of hisresignation.

Remind me— he was — it sort of was a deal where he wasinvolved in
some — | guess being an expert witness or something. What was he doing
that was a problem?

It came to my attention in the spring that he was an — he was testifying as
an expert witnessin cases. That was hisissue. | did not know that prior to
that.

Did any of the members of the TMB staff know that?

No. Then when it cameto my attention | contacted him to ask him for
more information. He told me about the case. | told him that | felt this

was a conflict of interest and that | would not support it. Immediately we
took action. Within aweek | had a stakeholders’ group formed to look at

40
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Kalafut:

Riddle:

Kalafut:

Riddle:

Kalafut:

Riddle:

Kalafut:

| just wanted some kind of response to that, because | found the letter
quite disturbing in its nature. To finish up, | kind of had three facts here,
they’re things that | wanted to go to and notes that I've been taking. Dr.
Kalafut, have you ever filed an anonymous complaint?

No ma am.

Have you ever had your physician husband file an anonymous complaint
for you?

(pause) Yes. Not for me, but he has filed one on his own.
He has filed an anonymous complaint...

Yes.

...on hisown. Were you aware of it?

Yes. And it was dismissed. And it was dismissed in the 30 days. But |
don’t have the right I’'m told to disclose that.

[Inaudible discussion off mic 202:17]

Riddle:

Kalafut:

Riddle:

Kalafut:

Robinson:

Have you asked your husband or any other person to file an anonymous
complaint against Dr. Dan Munton, your former partner?

| don’t have theright to, | don’'t - have the right to disclose that.

Y ou cannot disclose that?

Yes, I'mtold now ....

No, she - we cannot disclose the name of anyone who complains. The

complaint identity is confidential. We certainly can if we get a legislative
form, actually, that isn’t even part of the form.

[Inaudible discussion off mic 202:51.]

Riddle:

Kalafut:

Riddle:

Okay, did you doctor, file an anonymous complaint against or have you
filed an anonymous complaint against any physicians or staff at Hendricks
Medical Hospital in Avaline? |I'm not asking for specifics...

| have not.

Y ou have not?

87
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Kalafut: | have not.

Riddle: Have you asked your husband or any other person to file an anonymous
complaint against any physician or staff at Hendricks Medical Hospital in
Avaline?

Kalafut: | have not, nor do | need to - my right to disclose that.

Riddle: Have you ever, doctor, discussed physician cases which were before the

TMB with any members of your staff or with your employees?
Kalafut: Only after it has become public.
Chairman: Representative Riddle, | think we need to move on.
Riddle: Okay
Chairman: We' ve got alot of people to testify.
Riddle: Okay, thank you very much, doctor. | appreciate your answers.
Chairman: Representative L ucio.

Lucio: Thank you Mr. Chairman. | have a question. During Dr. Fuentes
testimony she said that she had contacted Senator Janick’s office, you
know just to clarify what was going on with her case, to see if he could
help, which many of us, you know get those legislative inquiries. People
come into our office. They elect us, you know some of them work on our
campaigns and when they have an issue dealing with state government,
they cometo us.

She said that she initially went to Senator Janick’s office, Senator Janick’s
staff called you and that the Texas Medical Board told Senator Janick’s
staff that if she continued to inquire into this caseit’s considered an ethical
violation and we will file an ethical violation complaint against you. Is
that practice? So if | were to call next week to the Texas Medical Board
and say | have a doctor in my district, just want to know what’s going on,
could | possibly...

Garanflo: This is Jame Garanflo, I'm the Director of Licensure and Customer
Affairs. | have never heard of that happening. | have never instructed
anybody to say anything like that. We do our best to accommodate
inquiries from legidlators and that is just so out of thisworld | can't even
imagineit happening. | can't.

88
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IN THE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TEXARKANA DIVISION

ASSOCIATION OF AMERICAN )
PHY SICIANS & SURGEONS, )
)
PLAINTIFF, )
)

VS, ) CIVIL ACTION
)

THE TEXAS MEDICAL BOARD, ) NO.: 5:07cv191
ET AL, )
)
DEFENDANTS. )

ORAL AND VIDEOTAPED DEPOSITION OF
EDWARD BRANDECKER
July 18, 2008
Volume 1

ORAL AND VIDEOTAPED DEPOSITION OF EDWARD
BRANDECKER, produced as a witness at the instance of the Plaintiff, and
duly sworn, was taken in the above-styled and numbered cause on the 18th
of July 2008, from 1:29 p.m. to 4:39 p.m., before Ms. Shirlee Manly, CSR in
and for the State of Texas, reported by machine shorthand, at the law offices
of Hanna Law Firm, 302 Chestnut, Abilene, Taylor County, Texas, pursuant
to the Federal Rules of 24 Civil Procedure.
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APPEARANCES

FOR THE PLAINTIFF:

Mr. Andrew L. Schlafly

939 Old Chester Road,

Far Hills, New Jersey 07931

Ms. Karen Tripp

P.O. Box 1301

Houston, Texas 77251-1301

FOR THE DEFENDANT TEXAS MEDICAL BOARD:
Mr. Eric Vinson
Assistant Attorney General
General Litigation Division
P. O. Box 12548
Austin, Texas 78711
Ms. Nancy K. Juren
Assistant Attorney General
General Litigation Division
P. O. Box 12548
Austin, Texas 78711
Mr. Robert Simpson
General Counsel
Texas Medical Board
MC-901
P. O. Box 2018
Austin, Texas 78768-2018

FOR THE WITNESS:
Mr. Sam Moore
318 Chestnut Street
Abilene, Texas 79602

ALSO PRESENT: Peter Hale, videographer
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THE VIDEOGRAPHER: Thetimeis 1:29 p.m., July 18, 2008.
Beginning Tape 1, we are on the record.

MR. SCHLAFLY: Andrew Schlafly representing Plaintiff
Association of American Physicians & Surgeons.

MR. VINSON: Eric Vinson with the Attorney General's office
representing the Texas Medical Board.

MS. JUREN: Nancy Juren with the Attorney General's office
representing the Texas Medical Board.

MR. SIMPSON: | am Robert Simpson. | am general counsel
of the Texas Medical Board.

MR. MOORE: Sam Moore, | represent Dr. Brandecker.

MS. TRIPP: Karen Tripp, | represent the plaintiff.

MR. MOORE: Eric, do you want to ask Mr. Schlafly what we
were talking about about the objections?

MR. VINSON: Yeah. Andrew, isit al right if we just do one
objection by one is good for all?

MR. SCHLAFLY: That isfine.

MR. VINSON: All right.

MR. SCHLAFLY: The caption is the Association of American
Physicians & Surgeons vs. Texas Medical Board, et al, Case No. 5:07cv191
in the Eastern District of Texas, Texarkana Division. Could the witness be
swornin?
EDWARD BRANDECKER,
having been first duly sworn, testified as follows:
EXAMINATION

BY MR. SCHLAFLY::
(Time: 1:31p.m.)

Q. Dr. Brandecker, have you ever given a deposition before?

A. Yes.

Q. How many depositions have you given in the past?

A. Probably less than ten.

Q. Do you understand the procedure, that | will be asking you
guestions and then you will be providing answers under oath to those
guestions?

A. Yes.

Q. Did you prepare for this deposition?

A. | did meet with my attorney.

Q. And about how long did you meet with your attorney?

4
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Smith, Kim Munden, Amy Waterwall, Jory Lee. Anyone on that list you
didn't recognize except for the one you just identified?
MR. VINSON: Same form objection.

. | recognize those names.
. (By Mr. Shlafly) You recognize them as having worked with
you?
Y es, except for the one.
Were any of those not competent?
In their specific role, | believe they were competent.
Do any of them still work with you?
No.
How many employees do you have now?
Roughly 17 or so.
Who is your office manager?
Heather Smith.
Who are your competitors?
| -- 1 think our practice is unique.
All right. Are you saying you don't have any competitors?

| think the focus of our practice is unique and therefore
distinguishes us from what other people do.

Q. But surely you have competitors, don't you?

A. | think you need to define what you mean.

Q. By competitor | mean an individual who has business that could
go your way if that individual was not there?

A. S0 can you repeat your question?

Q. Do you have any competitors?

A. There are some physicians who provide some similar services.

Q. | would like to introduce as Exhibit 1 a health care provider
summary of designated doctors in Brown County.

(Brandecker Exhibit 1 marked.)

Q. After looking at Exhibit 1, would you agree that Debbie Crawford
Is a competitor of yours?

A. | disagree.

Q. Andwhy isthat?

A. Because a designated doctor makes up probably less than 5
percent of my practice. Secondly, | have a consultation practice and she
does not, so | don't think our comparisons are at all competitive.

Q. The exhibit says there are only two doctors who are designated
doctors in Brown County --

MR. VINSON: Object to the form.
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